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Abstract: The aim of this paper is to discuss the influence of the negotiation power of a third
country and its level of administrative capacity in the relevance of Mobility Partnerships for the
development of the legal framework in a third country. This paper looks at the legal and
practical relevance of Mobility Partnerships in third countries. Legal relevance touches upon
the influence of Mobility Partnerships on the legal order of a third country whereas practical
relevance relates to changes in behavior or practices of third countries’ authorities. Following
the conclusion of the Mobility Partnerships with Morocco and Cape Verde both countries have
developed National Strategies on immigration and asylum and reformed (or plan to) their legal
frameworks to ensure a proper implementation of these strategies. In both countries, the
development of three new laws, on (im)migration, asylum and human trafficking has been
proposed. First, this paper analyzes the hypothesis that two factors, the power of negotiation
and the lack of administrative capacity, can influence the relevance of Mobility Partnerships on
the legal frameworks’ developments. Then, an analysis of the relevance of the implementation
of Mobility Partnerships’ projects is concluded. A comparative legal analysis of the
development of the legal frameworks in Morocco and Cape Verde is combined with an
empirical study of the stage of implementation of Mobility Partnerships’ projects related to the
support of the national strategies. This paper suggests that some projects that have been
implemented in relation to the national strategies are legally relevant for both countries. Finally,
this paper argues that the power of negotiation that a country gains from its geopolitical
importance for the EU influences the measure to which a Mobility Partnership is relevant for
the development of the legal framework in that country.
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1. INTRODUCTION
EU Mobility Partnerships are non-binding legal instruments concluded between the
EU, interested Member States and a third country. They are widely presented in the
literature as soft law instruments or defined as being of “soft legal nature” or of “nonlegal nature”1. This paper discusses how Mobility Partnerships can influence the
development of the legal framework of a third country through the implementation of
its projects. This topic has not been significantly studied in the literature. For example,
VerLoren van Themaat argues that, due to their non-binding nature, soft law
instruments rarely lead to actual changes in the hard law framework of the third
countries involved2. However, despite its non-binding nature, several authors have
observed that Mobility Partnerships can have concrete legal implications especially
regarding visa facilitation and readmission3. This is an important issue as it touches
directly on the sovereignty of the third country.
This paper aims to provide an overview of the evolution of the legal framework and
policies in Cape Verde and Morocco and link these developments to concrete Mobility
Partnership projects to discuss the existing connections between them. The first
section discusses the hypothesis that two factors, the power of negotiation and the lack
of administrative capacity, can influence the relevance of Mobility Partnerships on the
legal frameworks’ developments. Subsequently, the paper will present an overview of
the legal and political changes in relation to immigration that occurred in Cape Verde
and Morocco since the conclusion of their respective Mobility Partnerships. Finally, the
paper will discuss the relations between the developments and the implementation of
Mobility Partnerships and test the hypothesis.
2. FACTORS INFLUENCING THE RELEVANCE OF MOBILITY PARTNERSHIPS
The relevance of Mobility Partnerships on the development of the legal framework of
a third country can be referred to as external effects4. These external effects can be
legal (new legal developments) or political. Brocza notes that various policy areas are
covered by the Mobility Partnership tool such as migration policy, external security or
labor market policy5. These areas are directly related to the different pillars of the
Global Approach to Migration and Mobility (GAMM) which Mobility Partnerships aim to
1
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materialize in practice. The first pillar of the GAMM6 covers mobility, legal migration
and integration; the second pillar includes cooperation on border management, the
fight against illegal migration and trafficking in human beings; the third pillar consist of
international protection and asylum issues and finally the forth pillar comprises
migration and development. The first three pillars are linked to topics covered by legal
frameworks related to migration. Namely, legal and irregular migration relating to the
rights to entry and stay in a country. Integration can be related to the socio-economic
rights of migrants such as the right to work and the rights to education, health and
housing. Asylum and human trafficking issues are related to the above-mentioned
rights. Moreover, the conclusion of a Mobility Partnership suggests the willingness to
negotiate an EU Readmission Agreement, even though there is no obligation to
conclude one7. If concluded this will have a direct impact on the legal framework of the
third country.
This paper argues that Mobility Partnerships’ relevance on the development of a third
country’s legal framework and policies are influenced by two main factors: the power
of negotiation and the administrative capacity. This paper argues that Mobility
Partnerships have a differential impact on the third country’s legal framework in
accordance to these two factors.
2.1. Administrative capacity
Watson coined the concept of legal transplant and defined it as “the moving of a rule
or a system of law from one country to another, or from one people to another”8. He
explains the occurrence of legal transplants by the fact that they are cost-saving as it
“saves time and effort” or by the “prestige” of the foreign model that gives legitimacy
and legal authority to the transplanted law9. Legal transplants occur when a country
“copy-pastes” a law from another country or as the result of the assimilation of existing
legal ideologies for example. Miller points out that third countries lacking financial or
human resources can be interested in adopting laws based on pre-existing laws10.
Grajzl adds that transplanting laws is less costly than developing them11. Moreover,
according to Sacco, strong societies are incline to impose and disseminate their own
values and institutions to weaker societies12. For example, McMahon underlines that
the EU already imposed the adoption of laws in Eastern Europe as preparation for
eventual membership to the EU. She also gives the example of the International
Monetary Fund using the same scheme in Indonesia, by making the receipt of funding
6
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conditional on the adoption of a competition law13. Similarly, Hantrais discussed the
possibility to “transplant” policies14. Arguably, the EU could disseminate its norms
through “transplant” policy and legal transplants using Mobility Partnerships by
supporting a third country in developing its legal framework.
Reslow and Vink identify administrative capacity as one of the reasons determining
whether a third country will decide to participate in a Mobility Partnership or not15.
However, they argue that this criterion is not sufficient in itself to make this
determination. Miller argues that developing countries are usually lacking
administrative capacity16. This paper discusses the hypothesis that a country with
limited administrative capacities can have diverse ways of developing their framework
depending on the existence of a negotiation power with the EU. If a country has
negotiation power then the third country can receive funding and training to develop its
capacities according to its needs. However, a country that has limited power of
negotiation will depend on the capacity building provided on the initiative of the EU or
a Member State. Consequently, capacity building can be focused in priority towards
relevant areas for the EU such as border management. Moreover, the lack of resources
coupled to the absence of choice in terms of capacity building potentially increases the
chances of legal and policy transplants. The differential influence of administrative
capacity on the relevance of a Mobility Partnership will depend on the third country’s
geopolitical situation, including its power of negotiation.
2.2. Power of negotiation
There are two case scenarios for third countries, either the third country has a high
geopolitical importance for the EU’s migration policy which gives it a strong negotiating
position or it has low geopolitical importance giving it a weak negotiating position. The
first question that should be answered is: when is a third country considered to have
geopolitical importance for the EU? The EU wants to avoid illegal immigrants or asylum
seekers from reaching its territory. To achieve this goal, the EU uses its policy of
externalization of immigrants and refugees’ reception. Since over a decade, the EU
externalised some of its migration control to neighbouring third countries to fight the
entry of illegal migrants in its territory, converting them into EU’s “gate-keepers”17.
If a third country has low geopolitical importance for the EU, because for example it
has low immigration fluxes towards the EU or because it is not located on a major
migration route, then this country has a low level of negotiation power with the EU. The
hypothesis is that with a low level of negotiation power, the Mobility Partnership is
mainly used as a tool by the EU and Member States to impose their interests upon the
13
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third country which may only “take it or leave it”. If the third country decides to conclude
a Mobility Partnership in this configuration its content will presumably be mainly
influenced by the EU and Member States. Relations between the EU and the third
country are often viewed as being one-sided where instruments such as Mobility
Partnerships make development aid, trade relations and visa policies conditional upon
cooperation by third countries with an EU agenda of migration control18. It is also
generally agreed in the literature that Mobility Partnerships put more pressure on the
third country than on participating Member States19. Reslow highlights the “take it or
leave it” approach taken in the cases of Moldova, Cape Verde and Senegal, where the
same Mobility Partnership text was unilaterally proposed by the EU to these third
countries with little room for negotiations20. Nevertheless, Reslow argues that third
countries are prominent players in the EU’s migration policy21. Taking the example of
Cape Verde and Senegal, she discusses the role of domestic preferences of a third
country in its decision to participate in a Mobility Partnership with the EU and the
cost/benefits calculation of their cooperation with the EU. One can envisage that the
power structure would stay the same during the implementation of the Mobility
Partnership so long as the EU interest in the third country in question remains the
same. In this case, the projects that would be implemented would also be largely
influenced by the EU and Member States, including projects having a relevance for the
development of the legal framework of the third country.
If a third country has high geopolitical importance it will enjoy a negotiation power with
the EU, which can be labelled as “reversed conditionality”22. The hypothesis follows
that when using this negotiation power, the Mobility Partnership is used as a tool by
the EU and the third country to achieve their objectives. In this configuration, the third
country can influence the content of the Mobility Partnership. For example, the third
country can push for the creation and implementation of specific projects benefitting its
own interests. The projects having an influence on the development of the legal
framework will in this case not only be influenced by the EU or its Member States but
directly by the third country.
In practice, the application of conditionality by the EU has been limited with regard to
southern Mediterranean countries23. This can be explained by the importance of
migration control in the region as well as, other strategic and security priorities which
have made it difficult for the EU to adopt a strong position towards countries with which
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strategic cooperation was needed24. The introduction of the ‘more for more’
conditionality together with the increased interdependence between the EU and the
third country on border management and the fight against illegal migration, have
shifted power relations. Certainly, the increased reliance of the EU on third countries
to fight against illegal migration and cooperation on border control has a price; third
countries are gaining a strategic position giving them the authority to impose their own
conditions to the EU and Member States.
3. CASE SELECTION AND METHODOLOGY
The aim of this paper is to discuss the influence of the negotiation power of a third
country and its level of administrative capacity in the relevance of Mobility Partnerships
for the development of the legal framework in a third country. The focus of this paper
is on Africa. So far, four Mobility Partnerships have been concluded with African
countries namely with Cape Verde (2008), Morocco (2013), Tunisia and Jordan (2014).
Morocco and Cape Verde have been selected as case studies for several reasons.
Cape Verde was considered as being the “best student” in the region because of its
existing cooperation on migration and security issues. The latter played a significant
role in the choice of the country as a Mobility Partnership beneficiary25. The reasons
why Cape Verde has been chosen as a pilot Mobility Partnership laid in its small size,
its geographic location, its small population, the fact that it is not a big threat for
migration flows and that it is culturally close to the EU because of its postcolonial ties
with Portugal (Interview 38). Indeed, migration was not the primary reason to conclude
the Mobility Partnership but rather the will of Cape Verde to cooperate on security
issues such as the fight against transnational organised crime. In 2015, there were
108 721 Cape Verdeans in Europe most of them located in Portugal 57 636, France
22 292 and The Netherlands 11 997. These numbers have changed minimally since
the conclusion of the Mobility Partnership26. In 2005, there were 53 008 Cape
Verdeans in Portugal, 18 180 in France, 11 532 in the Netherlands. On the other hand,
Morocco has been considered by the EU as a “gate-keeper” for over a decade in the
externalisation of its migration control to neighbouring third countries to fight the entry
of illegal migrants in its territory27. Being a “gate-keeper” means that a third country on
the other side of an EU border would prevent migrants from entering the EU irregularly.
Until 2008, the relations between the EU and Morocco were mainly focused on irregular
migration. The pressure of irregular migration put the negotiation of the readmission
agreement with Morocco at the center of their relations (Interview 29). Comparatively
to Cape Verde, the population of Moroccans in Europe is tremendous. In 2015, there
were 2 507 560 Moroccans in Europe mainly in France 926 466, Spain 699 800 and
Italy 425 238.
Both countries have long standing relations with the EU and are known to be willing to
collaborate with the EU on migration issues. Moreover, as both Morocco and Cape
24
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Verde are developing countries we can argue that they both are lacking administrative
capacity. Morocco is a bigger country than Cape Verde with more financial and human
resources and is generally considered as having a higher institutional development
than Cape Verde. However, in terms of immigration, both countries were lacking
administrative capacity when they concluded a Mobility Partnership. For example, they
did not have a specific national institution designated to discuss immigration related
issues and cooperation between different institutions on this question was scarce, to
say the least.
However, these two countries are clearly different in terms of geopolitical importance
for the EU. Morocco is used as case study as the country having a high negotiating
power and Cape Verde as the country having a low negotiating power.
A total of 54 interviews were held in Belgium, France, Cape Verde and Morocco28. The
results of these interviews were used in the analysis of the development of the legal
framework and policies in Morocco and Cape Verde, providing preliminary insights
about the factors influencing these developments. Further data was obtained from
primary sources (i.e.: Constitutions, laws, official statements, reports or newspaper
articles) and secondary sources.
4. MOROCCO AND CAPE VERDE: THE CHANGES IN THE LEGAL FRAMEWORKS
AND POLICIES
In this section, we are first going to analyze the changes in the legal framework (new
laws) and then the policy changes. In the case of Cape Verde, the changes have been
considered since 2008 and for Morocco since 2013. Since the celebration of the two
Mobility Partnerships several legal developments occurred in both countries in
migration, asylum, labour and penal laws.
4.1. The changes in the legal frameworks
Five different legal areas have been identified related to the different pillars of the
GAMM as discussed in Section 2. These legal areas are: the right to enter and stay in
the territory, asylum, human trafficking, readmission and visa facilitation and labour
access.
4.1.1. The right to enter and stay in the territory
Until 2014, when the current Immigration Act was adopted, the legal status of
foreigners was regulated by Decree 6/97, of 5 May 199729. On 6 November 2014, a
new law30 on entry, stay, exit, expulsion of foreigners and their juridical status was
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adopted. Decree-law 2/2015 clarifies its implementation31. Law 66/VIII/2014 is applied
to everyone who enters and wants to stay in Cape Verde (Articles 3 and 4). It excludes
refugees that are covered by the asylum law and diplomats and their families.
Law 36/V/97 is defining the statute of the Portuguese-speaking citizen in Cape Verde
and grants several rights to citizens from countries member of the Portuguese
speaking countries (CPLP). In relation to the entry into Cape Verde, Portuguesespeaking citizens qualify, for a multiple-entry and long-stay visa, and may also be
exempted from a visa by a decision of the Government. Businessmen, scientists,
researchers and artists are exempted of visa for stays under 30 days if accredited or
recommended by their government or a national NGO (Article 6). The implementation
of the statute of the Portuguese-speaking citizen was aiming at proposing a free
movement zone between CPLP countries but in practice it has not materialized.
Moreover, it is important to note that, in 1979, Cape Verde signed an ECOWAS
Protocol of Free Movement of people and rights to residency and establishment32.
Article 2 of the Protocol allows all citizens from Economic Community of West African
States countries to enter and stay in another ECOWAS country which lead to
significant mobility within the region. With the adoption of a EU Readmission
Agreement in 201233, Cape Verde tried renegotiating the Protocol and implement it in
a more “flexible” way34. Law 66/VIII/2014 requires the presentation of a passport and
the proof of sufficient financial means which is to a certain extent interfering with
ECOWAS citizens’ freedom of movement (without being illegal) 35. Indeed, if a member
of an ECOWAS country cannot prove sufficient financial means he will be denied entry
into Cape Verde even though according to the Free Movement Protocol he should be
able to enter and stay in Cape Verde during 90 days. Moreover, requesting a passport
for all entries is contrary to the clause of the Free Movement Protocol that provides the
right to an ECOWAS citizen to enter Cape Verde with only a national identity card.
In Morocco, Bill 95-14 on migration aims at revoking Law 02-03 on migration and is
still being drafted (Interview 6). Law 02-0336 of 11 November 2003, currently regulates
the entry and stay of foreigners as well as the exit of foreigners and nationals. Law 0231
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03 was presented to the Parliament at the same time as Law 03-03 on antiterrorism
which amalgamated migrants and terrorists37. The law is widely criticized because of
its exclusively securitarian and repressive approach, its lack of protection for
immigrants and refugees, its criminalization of irregular immigration and emigration
and its implementation which is negatively biased against sub-Saharan Africans38.
4.1.2. Asylum
Law 99/V/9939 has been adopted on 19 April 1999 and frames the legal status of
refugees and asylum seekers in Cape Verde. However, the Cape Verdean asylum
system is not effective40. Asylum was an issue which was not dealt with in its legislation
except the brief mention of a right to asylum in Article 39 of the Constitution41. It should
be noted that Cape Verde is not part of the Geneva Convention however, since it is
bound by the 1967 New York Protocol it must nevertheless apply Articles 2 to 34 of the
Convention. Law 66/VIII/2014 is more specific about the status of refugees. Article 13
specifies who is competent to deliver a travel document to refugees and Article 15
introduces the single travel document for refugees. However, even though the creation
of a national asylum system is foreseen since 201242, no new laws specifically on
asylum have yet been adopted. A new law on asylum was proposed at the same time
as Law 66/VIII/2014 but it has not been adopted (Interviews 38, 40, 42). The new
asylum law could have put Cape Verde in line with its obligations arising from the 1967
New York Protocol and indirectly the Geneva Convention. The new law should also
have guaranteed the access to a single procedure for the determination of refugee
status and cover all the international protection needs43.
In Morocco, Bill 26-14 on asylum is ready but since December 2015 its discussion in
Parliament has been postponed. The reason for this rescheduling is a disagreement
between the different ministries on the content of the law (Interview 9). Currently, there
is still no specific legislation on asylum in Morocco. Decree 2-57-1256 of 29 August
1957 sets the modalities for the application of the Geneva Convention44. According to
Article 1 of Decree 2-57-1256, the Bureau des Réfugiés et Apatrides (BRA) ensures
37
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the judicial and administrative protection of those covered by the Convention. Article 2
adds that the BRA recognizes the quality of refugee to those corresponding to the
definitions of Article 1 of the Convention. However, in practice, the Decree remained
unfulfilled as the BRA was not operational since 2004 and did not receive any asylum
requests. Following the discourse of the King Mohamed VI45, Morocco reopened the
BRA on 25 September 2013. Since then, the BRA is validating cases that have been
granted refugee status by the Office of the United Nations High Commissioner for
Refugees (UNHCR). This has an important consequence for asylum seekers as being
recognised by the Moroccan government gives them access to a residency permit.
4.1.3. Human trafficking
Human trafficking was not specifically criminalized by the Cape Verdean Penal Code46.
In June 2015, a new Penal Code was adopted to address this issue47. In the Bill, the
Council of Ministers underlined that human trafficking was criminalized in many other
countries but not in Cape Verde. They added that the United Nations Convention
against Transnational Organized Crime and its three Protocols, that Cape Verde
ratified, recommended the criminalization of these practices. Finally, the Council of
Ministers argued that human trafficking should be criminalized by the new Penal Code.
Law 94/VIII/2015 Article 3-2.3 and 3-3.12 give the government the authorization to
include the crime of human trafficking to the new Penal Code. Moreover, Decree Law
6/97 did not make any mention about human trafficking but Law 66/VIII/2014 repairs
this omission. Subsection IV regulates the authorization of residency for victims of
human trafficking. Article 58 gives the right to residency to victims even if they entered
the country illegally and do not fulfill the condition for residency. Additionally, Article
58-6 guarantees victims with insufficient means of subsistence as well as, access to
urgent medical care. Article 97-3 punishes with jail employers who hire victims of
human trafficking.
Contrary to Cape Verde, Morocco concluded a law specifically dealing with human
trafficking48. The UN Special Rapporteur on trafficking, during her visit to Morocco in
June 2013, underlined the insufficient recognition of human trafficking and the need for
Moroccan authorities to enhance the protection offered to the victims49. Indeed, human
trafficking issues only appeared in a law in 2007 when the Penal Code was amended.
A law related to money laundering50 introduced Article 574-2 of the Penal Code that
includes in the definition of money laundering (given in Article 574-1) human trafficking
and immigrants trafficking51. Moreover, none of these notions is defined in the law
45
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which makes it difficult if not impossible to sanction. Law 27-14 on human trafficking
influenced the modification of the new Penal Code that was adopted in June 2016.
Indeed, it added a new section specifically on human trafficking in the Penal Code,
introducing 14 new articles.
4.1.4. EU Readmission Agreement and Visa Facilitation Agreement
Morocco has signed bilateral readmission agreements (of nationals only) with Spain,
France, Germany, Italy and Portugal52. Morocco is notorious for not willing to commit
to an EU Readmission Agreement (EURA) including third country nationals. The
pressure of illegal migration puts the negotiation of an EURA with Morocco at the
center of its relations with the EU (Interview 29).
Cape Verde is part of the African, Caribbean and Pacific countries (ACP) and party to
the Cotonou Agreement which includes Article 13 stipulating a return and readmission
obligation53. Moreover, Cape Verde has concluded two bilateral readmission
agreements (not including third country nationals) with France and Spain54. Cape
Verde concluded a visa facilitation agreement for short term visas and an EURA
respectively in October 2012 and in April 2013 and both are currently in force. The
negotiations of a readmission agreement have been taking place even though Cape
Verde neither signed the Geneva Convention of 1951 on the status of refugees nor
has the capacity to receive returned migrants. They do not have the practical facilities
nor do they have a clear idea of how to create such facilities (Interview 37). The fact
that Cape Verde is divided in different islands, with different airports, creates complex
circumstances and would require high financial means to replicate the same facilities
on several islands. There has so far not been any case of readmission registered since
the entry into force of the EURA (Interviews 33, 37). However, with the conclusion of
the EURA, Cape Verde is committing itself to working to strengthen the control of illegal
immigration towards Europe55. Given that Cape Verde is part of ECOWAS, and that
the citizens of this region have the right of residence and establishment in any Member
State, the signing of an EURA can lead to some issues. Countries that are members
of ECOWAS are not allowed to expel citizens from this region, which means that Cape
Verde would not be allowed to return third country nationals to their countries if they
are part of ECOWAS. This situation led Cape Verde to modify its application of the
Free Movement Protocol making it more difficult to enter the country even for ECOWAS
citizens. There is a clear contradiction in the application of the EURA and ECOWAS
Protocol and Cape Verde seems to favor the application on the EURA.
4.1.5. Access to labour
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Law 65-9956 on the Labour Code regulates the conditions of foreigners working in
Morocco (Articles 516 to 519); including access to labour for foreigners requiring a
working visa. Article 516 states that every employer who wants to recruit a foreign
employee must receive an authorization from the Moroccan authorities. Before being
allowed to hire a foreigner, a job advertisement must be published in two newspapers
publishing more than 10 000 copies, in French and in Arabic57. The applications are
sent to the newspaper which then transfers them to the Agence Nationale pour la
Promotion de l’Emploi et des Competences (ANAPEC). After reviewing the
candidacies, the ANAPEC writes a report in which it tells if there is a suitable Moroccan
profile for the position or not. If there is no suitable Moroccan candidate, the
authorization is given in the form of a visa appended to the work contract58. There are
some cases in which this authorization is not required59. Since 2015, the process was
eased for some high-level profiles and very specific positions, as well as for the renewal
of an authorization for a same position with the same employer60. Moreover, new
dispositions have been taken since the entry into force of the National Strategy on
Immigration and Asylum; every regularized migrant can, normally, work legally without
requiring a prior attestation from the ANAPEC.
In Cape Verde, until the development of the new Law 66/VIII/2014, the access to the
labor market for migrant workers used to be inadequately regulated. Indeed, Decree
Law 6/97 does not mention any specific disposition. The Labor Code is important in
this regard; the Labour Code of 2007 indicates that migrant workers need an
authorization, in the form of a visa, to be allowed to work (Article 283). Article 280
stipulates that only migrants residing regularly in the country can work, however in
practice this is not applied as to a large extent its application depends on the regime
of entry and permanence of the Law on Foreigners61. Moreover, these stipulations are
arguably in contradiction with the ECOWAS Protocol of Free Movement. Contrarily to
Morocco, there is no regime of national preference and regular migrants can apply in
the same way Cape Verdeans do. Article 15-2 grants equal rights to migrant workers
56
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vis-à-vis national workers. The Labour Code was modified in 2010 and 201662 however
the dispositions about migrant workers have not been amended yet even though the
National Immigration Strategy aims to conclude a law limiting the access of foreigners
to employment depending on the needs of the labour market63. It should also be noted
that Cape Verde has concluded a bilateral agreement with Portugal giving Portuguese
citizens equal treatment with its natural persons, including the free exercise of
professional activities64. Similarly, Article 10 of Law 36/V/97 gives the right to a
Portuguese-speaking citizen domiciled in Cape Verde to access any private economic
or professional activity, on the same terms as a national.
4.2. The policy changes
Both Cape Verde and Morocco developed a National Policy on Immigration that lead
to the launch of a National Strategy for Immigration (and Asylum in the case of
Morocco). The main aim of these new policies and strategies is the integration of
migrants.
4.2.1. Migrant integration
In Cape Verde, before the launch of the National Immigration Policy (NIP) there were
nearly no policies related to migrants’ integration and the actions of the different
institutions involved lacked consistency65. The National Immigration Strategy (NIS) is
tasked with translating the objectives and principles of the NIP. The main axis of the
strategy are data and research; dialogue, solidarity and partnership; investment and
economic activity; migrants’ integration and coherent national policies on migration66.
In 2012, the National Immigration Strategy was adopted by the Government of Cape
Verde67 impacting several areas of migration law and shaping Cape Verdean policy
towards immigration and emigration. The primary areas impacted by the
implementation of the NIS focused on increasing immigration control and improving
the protection of migrants’ rights including for migrant workers and victims of
trafficking68. The NIS explicitly mentions that it is expected to reinforce and sustain
cooperation between agencies and regional cooperation with the aim to better fight
irregular immigration69. Even though Decree-Law 6/97 already regulated the entry and
stay of foreigners it was not applied in practice and the NIS aims at changing that. This
leads to two major changes for foreigners. First, they are now required to enter with a
passport (in the case of ECOWAS citizens their national ID was previously accepted)
and they must prove sufficient means of subsistence. Moreover, the procedure to
renew residency documents is a lot more difficult as more documents are required and
the price of the procedure is higher. Finally, to favor migrants’ integration, the NIS aims
62
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at facilitating family reunification, improving the access to health and social services
and providing Portuguese language lessons. The NIP and NIS are the starting point
for practical intervention in the management of immigration and the actions to be taken
are included in an action plan for 2013-201670. The Directorate-General for Immigration
(replacing in 2014 the Immigration Coordination Unit created in 2011) is a central
mechanism for coordinating, integrating, monitoring, regulating and evaluating
immigration policies.
In 2013, major changes in Morocco’s position towards migration and asylum occurred.
First, in July, the National Human Rights Council (CNDH), the Interministerial
Delegation for Human Rights (DIDH) and the International Organisation for Migration
(IOM) in Rabat, published a critical paper on the state of migrants’ rights in Morocco71.
In addition, the CNDH published a report putting forth measures to improve the
situation of refugees and asylum seekers, of irregular migrants and the fight against
human trafficking72. The conclusions of this report were presented to the King
Mohammed VI on 9 September 2013, the next day the King announced a series of
“High Orientations”. In October, the Moroccan Ministry for Moroccan Residents Abroad
and Migration Affairs (MCMREAM) was created as the first national institution treating
with migration issues. On 6 November, the King called for a new global policy on
immigration and asylum and recognised Morocco, for the first time, as a country of
immigration declaring that there was a need to review the migration and asylum policy.
The Moroccan policy on immigration and asylum indicates a disruption from a
securitarian perspective towards a more ‘humanist’ approach. It is in the frame of this
new policy that the National Strategy for Immigration and Asylum (NSIA) was launched
in December 2014. This strategy will be supported by three new laws, on migration,
human trafficking and asylum. The NSIA has been divided into 27 specific objectives
and 81 actions that have been defined in eleven programmes73. A significant
component of the NSIA is the integration of the newly regularised migrants and
refugees. The component includes measures concerning the access to the labour
market, to basic health system and access to education.
4.2.2. The regularization of irregular migrants and access to citizenship
In Cape Verde, a Decree-Law74 on the extraordinary regularization of irregular
migrants was adopted in parallel to the new law regulating the entry, stay and exit of
migrants on November 2014. Following the adoption of this law, irregular migrants who
had entered Cape Verde before 17 November 2011 and were in an irregular situation
had 90 days to apply for a residence permit. If at the end of this period, the immigrant
was still in an irregular situation they could face expulsion from the territory A new bill75
70
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on nationality was adopted by the government in Cape Verde in September 2013 to
make the naturalization process clearer for regularized migrants. Migrants’ access to
the nationality used to be quite easy but the bill proposed to raise the requirements for
naturalization on grounds of marriage, by requiring five instead of three years of
marriage prior to the application (Article10 of the nationality bill). Finally, the bill has
not been accepted by the Parliament and therefor the nationality law has not been
modified since 1992. Compared to Morocco the possibility to be naturalized and access
citizenship in Cape Verde is much higher.
In Morocco, the regularisation of asylum seekers in November 2013 as well as the
launch of the regularisation campaign held from January to December 2014 were direct
consequences of its new migration policy. Indeed, following its launch, two main
developments occurred: the UNHCR in Morocco started examining asylum claims and
issuing refugee cards to successful applicants (Interview 9) and a regularisation
campaign for migrants was introduced. The categories of migrants affected by the
regularisation procedure were set in a Circular of 16 December 201376. A second
regularisation period for migrants was launched by the King on 15 December 2016 and
is based on the same criteria than the first regularisation period. It should be noted that
the existence of these regularisation periods do not mark the end of the arrest and
detention of irregular migrants. After the regularization of several thousand migrants in
2014, innovative programs related to migrants’ access to education, vocational
training, work, housing and health were launched. Finally, it should be noted that the
Moroccan Nationality Code has not been modified since the regularization periods
making it almost impossible for regularized migrants to be granted citizenship.
5. INTERCONNECTIONS BETWEEN MOBILITY PARTNERSHIPS, NATIONAL
STRATEGIES AND LEGAL DEVELOPMENTS
5.1. The relations between the Mobility Partnership and the NSIA and NIS
It is important to understand the causality between the Mobility Partnership and the
NSIA (Morocco) as well as the sequential order of developments. The Mobility
Partnership was concluded first. Shortly after, the King launched a series of new
policies on immigration and asylum that would later be materialised under the NSIA.
Even though the EU had pushed for this direction for several years (Interview 6), it was
globally accepted by all the interviewees that the Mobility Partnership did not influence
the new policy orientations. The launch of the NSIA seemingly implies a complete
reversal of the position of Morocco during the negotiations of the Mobility Partnership.
It is however hardly possible to dismiss all EU influence in Morocco’s policy change.
Indeed, looking at the content of the new migration policy it is rather in line with EU’s
push on these issues. The understanding that the EU takes a reactive position, by
supporting its implementation a posteriori, rather than a proactive role is shared both
by the EU and Moroccan interviewees, officials and academics (Interviews 5, 6, 7, 13,
16 and 17).
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In the case of Cape Verde, the situation is very different and the EU clearly took a more
proactive approach. The development of the NIS is the fruit of distinct phases in which
the EU had been involved in since the conclusion of the Mobility Partnership. At the
time of the conclusion of the Mobility Partnership, Cape Verdean migration policy was
inexistent (Interview 32). In 2009, a diagnostic report was elaborated identifying the
needs of Cape Verde in Asylum and Migration matters. Then in 2010 another report
was presented containing proposals for the NIP. Finally, in 2014 a study was made in
order to identify immigrants’ needs for integration. The approval of the NIP and NIS
was a turning point in the management of immigration in Cape Verde. In fact, these
two instruments create political, strategic and action targets for the various services
and actors involved77. As a matter of fact, these different steps have been linked to
Mobility Partnerships projects as will be shown in the following section.
5.2. The relations between the Mobility Partnership and the legal and policy
developments
Following up the last argument, the Mobility Partnership with Cape Verde included
several diagnostic studies to help the local administration develop their inexistent
immigration policy and legal framework. From March to April 2009 The Netherlands
conducted a “needs assessment in order to chart Cape Verde’s problems and needs
in relation to asylum and migration”78. This corresponds to the first diagnostic report
leading to the NIP. Then, the International Centre for Migration Policy Development
(ICMPD) implemented a project under the MIEUX facility funded by the European
Commission. The project aimed at “developing the Cape Verdean national
comprehensive migration policies with a view to reducing irregular migration and
maximizing migration benefits”. In the frame of this project the NIS and Action Plan
were developed, “which will pave the way for future interventions related to the
improvement of legal and institutional frameworks”. We can clearly see the relations
between the development of the NIS and Action Plan and the Mobility Partnership. A
second
MIEUX
project
has
been
implemented
aiming
at
reviewing and developing the national immigration legal framework. In this project, the
experts reviewed the current legislative framework and assessed its consistency with
the NIS and other instruments. They provided support and coordinated the legislative
proposal drafting process and prepared and reviewed a final proposal for the main
legislation to replace Law 6/97 and all related legislative documents. In other words,
this project lead to the development of Law 66/VIII/2014 on entry, stay and expulsion
of foreigners. Another project aims at supporting Cape Verde in the implementation of
the Palermo Convention and its Protocols in relation to human trafficking. It has been
translated in the legal framework through the development of new dispositions in the
revised Penal Code and the new Law 66/VIII/2014. Finally, on asylum issues, a project
has been proposed to develop an asylum system but to date this has not been
translated into legal developments.
Interestingly the Moroccan NSIA is also based on the adoption of three laws on
migration, asylum and human trafficking. As we have seen previously only the law on
human trafficking has been concluded. Two MIEUX projects are included in the Mobility
Partnership and aim at strengthening the capacities of the Moroccan authorities in the
77
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implementation of the NSIA. The first project concerns the support of the drafting of a
strategy for the reception and integration of refugees. The ICMPD works with the
CNDH and the MCMREAM in the mapping of the integration of refugees and the
creation of a refugee profile. The second MIEUX project on human trafficking has been
interrupted since 2014. The aim of the project was to support the drafting of a Protocol
on human trafficking, but the new law on human trafficking had to be adopted first
(Interview 18). Now that the new law has been adopted the MIEUX project could be
restarted, but it is unclear if it has been. The project “Promoting the integration of
migrants in Morocco” is key and has clear political effects for immigrants and refugees
in Morocco as it aims at supporting the MCMREAM with the implementation of the
NSIA. It includes activities directly aimed at supporting the implementation of the NSIA,
on several aspects such as access to health care for regularized migrants and the
access for migrants’ children to public education. Finally, one of the pillar of the
Sharaka project aims at building the capacity of the ANAPEC in the field of labor
migration. This project influenced the lifting of the authorization requirement for access
to labour for migrant workers.
Concerning the EURA and visa facilitation agreement, they are clearly the result of the
Mobility Partnership. One of the precondition to conclude a Mobility Partnership is the
commitment of the third country to negotiate an EURA. In concrete terms, the
negotiation of an EURA can be a strong bargaining chip for a third country and allows
it to negotiate a broader spectrum of positive incentives through the Mobility
Partnership. Such a situation where the third country takes over the bargaining initiative
and demands financial and political support in return for cooperation with the EU can
be seen as ‘reversed conditionality’. This phenomenon thus provides third countries a
more equitable position and the ability to counterbalance the disadvantages linked to
their cooperation with the EU.
The next section analysis how the power of negotiation, and the administrative
capacity, can influence the relevance of the Mobility Partnership on legal developments
in the third country.
5.3. The influence of negotiation power and administrative capacity on legal
developments
In the first section, we developed two hypotheses of factors influencing the relevance
of Mobility Partnerships. The first hypothesis concerned the power of negotiation. Cape
Verde is a stable and democratic country and has been included by the United Nations
in 2007 to the group of middle income countries79. Leaving the group of least developed
countries meant higher economic pressures on the country. Indeed, this new
categorisation lead to the loss of aid funding from several Member States. Moreover,
the country lost their privileged rights to access the EU market80. Cape Verde is
economically dependent from the EU and the Mobility Partnership can be a new way
to access funding (Interview 32). Migration, due to its insignificant size, was not the
79
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primary reason to conclude a Mobility Partnership but rather the will of Cape Verde to
cooperate on security issues such as the fight against transnational organised crime.
Therefore, Cape Verde has a low negotiation power as they are not determinant
partners for the EU’s fight against migration and in a financially dependent position. In
Morocco things are different. Given that the EU prioritises the control of migration, third
countries with important migration flows, located on a strategic migration route, that
cooperate with this control agenda gain a more strategic position to negotiate their own
conditions. In concrete terms, accepting to become a “gate-keeper” and the negotiation
of an EURA can be strong bargaining chips for such third countries. Morocco is using
its position as a “gate-keeper” and the negotiation of an EURA as bargaining chips with
the EU giving it a prominent power of negotiation.
We argue that countries with low negotiating power will be more influenced in the
development of their legal framework than a country with a high power of negotiation.
In the case of Cape Verde, the development of the NIP and NIS are clearly influenced
by the EU at each steps of its development. Related laws on migration and human
trafficking being adopted are also clearly influenced by the EU. It should be noted
though that an official of the general direction of immigration (DGI) argues that even
though the Mobility Partnership helped the development of the NIS it is not the reason
why the NIS exits but the national interest (Interview 34). Interestingly though, the NIS
and the relative laws adopted are aiming at fighting illegal migration. The NIS mentions
the interest of Cape Verde, the EU and Member States to manage migration jointly81.
The high dependence of Cape Verde towards the EU also played a decisive role in
signing the EURA82. The EURA has been pushed by the EU because of the existence
of Free Movement Protocol with ECOWAS (Interview 36). Carmen Barros from the DGI
argues that “some of the concrete results of the Mobility Partnership contributed to
Cape Verde in the sense the country now has more knowledge about immigration.
However, these results can also have contributed to the EU: a proper functioning
immigration policy contributes to the objective of fighting against irregular migration, as
well as a proper implementation of the readmission agreement”83. In the case of
Morocco, the new laws supported by the Mobility Partnership are part of the NSIA and
are in line with the policy and strategy put forth by the King. The influence on the
development of the legal framework is double. Interestingly here the new laws are not
aiming at fighting irregular migration but rather at providing a better integration of
immigrants.
As for the lack of administrative capacity, we could argue that both countries being
developing countries they are somehow lacking administrative capacity compared to
the EU. However, the situation in both countries differs according to their negotiation
potential. In Cape Verde, a Cape-Verdean official argued that reports made through
the Mobility Partnership support government policies helping them to identify issues
that they could not have put forward without assistance (Interview 32). A high number
81
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of proposed projects are linked to capacity building mainly related to border control and
the fight against irregular migration (12 projects). This could indicate that the capacity
building provided to Cape Verde is influenced by the EU’s priorities and not the primary
needs of Cape Verde. However, according to a Portuguese official, the fight against
irregular migration was needed by Cape Verde as it went from being a transit country
to a receiving one (Interview 33). A Cape-Verdean academic argues that in the frame
of the Mobility Partnership the interests of Cape Verde are linked to those of other EU
Member States (Interview 40).
Moreover, in such a context the level of legal transplant or “copy-paste” of legislation
is high because it is less costly for Cape Verde. Moreover, they have little alternative
but accepting EU’s priorities in terms of capacity building. According to a CapeVerdean academic, the legal developments are defined by the Mobility Partnership and
EU and Member States that implement the related projects (Interview 40). A former
Cape-Verdean ambassador goes further and argues that legal developments are
highly influenced by Portugal (Interview 45). He adds that creating a new law is too
costly for Cape Verde due to its islands configuration with diverse needs and they are
depending and used to “transfer” (copy-paste) legislations. On the contrary, Morocco
has more leverage to negotiate funding and capacity building in their areas of interests
and needs. For example, using ‘reversed conditionality’ Morocco can argue that
without the EU funding its projects it could not implement the NSIA which is not in the
interest of the EU and therefor puts pressure on them to fund the projects Morocco
considers as a priority.
6. CONCLUSION
The purpose of the current study was to determine the influence of the negotiation
power of a third country and its level of administrative capacity in the relevance of
Mobility Partnerships for the development of the legal framework in a third country.
This paper argues that Mobility Partnerships are relevant for the development of the
legal framework and policies of a third country. In the cases of Morocco and Cape
Verde the Mobility Partnership has clearly influenced the development of laws related
to the entry and stay of foreigners, human trafficking and to some extend asylum. Both
Mobility Partnerships have also influenced the implementation of National Strategies
in relation to migration and more precisely to the integration of immigrants. These
strategies all lead to the opening of exceptional periods of regularization of migrants
as well as improvements in the access to labour and labour rights for regular migrants
in addition to other socio-economic rights. The most obvious finding to emerge from
this study is that the power of negotiation that a country gains from its geopolitical
importance for the EU influences the measure to which a Mobility Partnership is
relevant for the development of the legal framework in that country. In the case of
Morocco, the EU acted a posteriori, supporting the Morocco’s existing national
orientations. In the opposite case of Cape Verde, the EU has had a proactive role,
heavily influencing the content of the Mobility Partnership and the development of the
legal and policy framework of Cape Verde in a more asymmetrical way. Having little
power of negotiation and low administrative capacities Cape Verde is tightening its
legislations and borders to fight more efficiently against irregular migration. An
implication of this is the increased chance to rely to legal transplants or “copy-paste”
19

of legislation by third countries in a similar situation. The existence of a legal transplant
could interfere with the relevance of the Mobility Partnership and could be an
explanation to the occurrence of a legal development even though a Mobility
Partnership exists. Therefore, no generalization can be made and an in-depth analysis
of the third country’s context should be conducted in parallel to the examination of the
implementation of the Mobility Partnership. Understanding interconnections between
a Mobility Partnership, legal and policy developments, the geopolitical and the national
context of a third country are essential. Further research, using different case studies,
could be conducted to determine the influence of the negotiation power of a third
country and its level of administrative capacity in the relevance of Mobility Partnerships.
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